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follows its own inherent laws uncontrolled, except in
minor matters, even by the deliberate judgments of
courts, and that if some piece of conduct really in
accordance with custom is declared by the courts to
be otherwise, society will, if the matter be one of
grave importance, pursue its own course, regardless
of the decision. It will follow the fundamental law
which governs conduct, namely, that custom is the
controlling power. In the next place, we shall ob-
serve that the courts themselves recognise, tacitly,
at least, this fact, and when they perceive that a rule
of law as laid down by them is not generally ac-
cepted, that is, that it fails to control conduct, they
change the rule. Now, the real thing to which the
courts look for a guide in such emergencies is the
actual customs of society. If they see that conduct
which they once pronounced wrong continues to be
repeated, not in exceptional instances merely, but
generally, they see that such conduct is one of the
ways of society; that the business of life could not be
conducted in the way in which it actually is conducted
except upon the assumption that such conduct is
right; in other words, that it is actually in accordance
with custom, and that their previous classification of
it as otherwise was erroneous. We have here a fur-
ther proof that a judicial precedent is nothing but
a supposed custom authenticated by the public of-
ficial stamp; that such stamp may be placed errone-
ously, and that in such cases it loses its power and
authority. If a base coin were, by error, to receive
the public stamp declaring it to contain so much gold,
that stamp would be ineffectual to give it value after